
 

UNITED STATE BANKRUPTCY COURT 
FOR THE DISTRICT OF MINNESOTA 

 
 
AUSTIN, MICHAEL ROBERT AND CARRIE ANN         CASE NUMBER: 04-45325 
DEBTORS       

 
MEMORANDUM OF LAW IN SUPPORT OF  

JEFFREY AND PATRICIA ELFERING’S 
MOTION FOR RELIEF FROM AUTOMATIC STAY 

 
 

I. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC 
STAY PURSUANT TO 11 U.S.C. §362(d)(1) WHERE THE INTEREST OF THIS 
CREDITOR IS NOT ADEQUATELY PROTECTED 

  
 Pursuant to 11 U.S.C. §362(g), the burden is on Debtor to prove absence of cause and/or 

adequate protection.  Creditor’s interest in the property is not adequately protected where: 

1. The Debtors entered into an Asset Purchase Agreement with Jeffrey and Patricia Elfering 

(hereinafter “Creditors”) on August 20, 2004 for the purchase of a floral shop in Melrose, 

Minnesota.   

2. Payment for said floral shop included a cash payment, installment promissory note and 

security agreement.   

3. The Debtors are in default of the obligations owing to the Creditors and the current 

amount owing is approximately $220,662.85, plus interest and costs of collection including 

reasonable attorneys fees.  

4. The Debtors indicated, by their schedule, that the flower shop inventory, along with the 

1980  Dodge van and other items subject to the Security Agreement is valued at approximately 

$102,000.00 

II. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. 
§362(d) FOR CAUSE. 
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 The Bankruptcy Code provides that the Bankruptcy Court may grant relief from the 

automatic stay for cause. See 11 U.S.C. §362(d)(1).  While Congress did not define “cause,” its 

legislative history states that it will often be more appropriate to permit proceedings to continue 

in their place of origin “when no great prejudice to the bankruptcy estate would result, in order to 

leave the parties to their chosen forum and to relieve the bankruptcy court from duties that may 

be handled elsewhere.” Blan v. Nachogdoches County Hospital, 237 B.R. 737, 739 (8th Cir. 

1999) (citing S. Rept. No. 95-989, p. 50).   

 The question of whether “cause” exists to lift an automatic stay must be decided on a 

case-by-case basis. In re McDonald, 755 F.2d 715, 717 (9th Cir. 1985).  Allowing a matter to 

proceed to another forum may constitute “cause” to lift an automatic stay. In re Credit Life Corp. 

v. Meininger, 184 B.R. 839, 841 (M.D. Fla. 1995)(citing In re Valley Kitchens, Inc., 58 B.R. 6 

(Bankr. S.D. Ohio 1985). 

 Courts have allowed tailoring of the §362 stay to permit the continuance of a civil suit 

with a debtor where two conditions are met.  These conditions are: 

a) No “great prejudice” to either the bankruptcy estate of the debtor 
must result from the continuance of the civil action, and 

b) The hardship to the plaintiff caused by the continuance of the stay 
considerably outweighs the hardship caused to the debtor by 
modification of the stay. 

 
In re McGraw, 18 B.R. 140, 141-42 (W.D. Wisc. 1982) (citations omitted). 

 Where the underlying civil suit is in an advanced stage, it is more appropriately decided 

by the state court and a Bankruptcy Court’s denial of a motion to lift the stay has been held to be 

clearly erroneous. See In re Credit Life Corp., 184 B.R. at 841. 

 On August 20, 2000, Creditors sold their business to the Debtors. The business is a floral 

and gift business located at 415 East Main Street, Melrose, Minnesota 56352.  Creditors and 
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Debtors entered into an Asset Purchase Agreement. Exhibit E.  The purchase included 

equipment, inventory, other personal property, business contracts, vehicles and general 

intangibles including good will, customer lists, copyrights, licenses, permits and other items.  

The total purchase price was $365,000, allocated between inventory, equipment, a non-compete 

covenant and good will.  Id.   The terms of payment included cash payment, an Installment 

Promissory Note (Exhibit A) and a Security Agreement (Exhibit B).  The Debtors are jointly and 

severally liable for paying to the Creditors the principal sum of $264,027.53 together with 

interest.  Exhibit A.   

As security for payment, the Debtors guaranteed their obligations and granted the 

Creditors a priority security interest in all personal property pursuant to a security agreement.  

Exhibit E, p. 4.  The Security Agreement was executed on September 5, 2000 between the 

Creditors and the Debtors.  The Debtors agreed to secure payment and performance of each and 

every debt, liability and obligation of every type and description that they may now, or at any 

time thereafter, owe to the Creditors.  Exhibit B.  The Creditors filed a UCC-1 Financing 

Statement with the Minnesota Security of State’s Office reflecting their security interest.  The 

Debtors granted the Creditors a security interest in the following property: 

All now owned or later acquired, and wherever situated, business 
furniture, equipment, fixtures, inventory, work in process, and accounts 
receivable, including business fixtures attached to the real estate, all 
merchandise on hand and all proceeds therefrom.   

 
Exhibit E. 
 
 The Security Agreement defines “default” as including but not limited to the Debtors 

failure to pay any or all of the obligations when due or failing to observe or perform any 

conditions in the Agreement.  Id.   The remedies upon default expressly defined by this Security 

Agreement include: 
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(a) Declaring all unmatured obligations immediately due and payable and exercising 

any rights and remedies including the right to take possession of collateral with or without 

judicial process (without prior hearing or notice thereof, which the Austins expressly waive). 

(b) The right to sell, lease or otherwise dispose of any or all collateral and require the 

Austins to assemble the collateral and make it available to the secured party at a place designated 

by the Austins.  Id.  

Debtors have breached their agreement with the Creditors in failing to pay the monthly 

installments, including principal and interest, in the amount of $2,522.18 for May, June, July, 

August, September and October, 2004.   

 Creditor commenced the action in Stearns County District Court.  On June 16, 2004 

Judge Williem Lorette issued a Temporary Restraining Order against Debtors and which allowed 

the Creditors to take possession of the secured collateral.  Debtor answered the Complaint but 

failed to comply with aspects of the Temporary Restraining Order.  Creditors made a motion to 

allow sale of the secured collateral and requesting that the Court order Debtors to comply with 

the Temporary Restraining Order.  The hearing on Creditors’ motion was scheduled on 

September 23, 2004 at 2:00 p.m.  On the day before the hearing, Debtor filed his bankruptcy 

petition with this Court.   

 The civil action against Debtor, commenced by Creditor, is ripe for judgment.  Debtor 

failed to obey a direct order of the Stearns County District Court return all secured collateral to 

Creditors.  Due to Debtor’s failure to obey the court order, the Creditors are entitled to the relief 

they requested in their complaint.     

 Further, lifting the automatic stay in this matter would not prejudice either the bankruptcy 

estate or Debtors.  Debtors have indicated in their schedules that they intend to forfeit the 
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secured collateral to the Creditors. Allowing Creditor to proceed to judgment in his civil action 

would not affect the bankruptcy estate in any way.  Further, lifting the stay would not prejudice 

the Debtors.  Debtors entered the agreement for the purchase of the floral shop under their own 

free will.  Debtors have already benefited greatly in this transaction, yet refuse to perform on the 

Installment Promissory Note or return all of the secured property as ordered under the 

Temporary Restraining Order.  

 The Creditors have information that some of their secured collateral has been taken from 

the floral shop, without the district court’s power to hold the Debtors in contempt and order the 

return of such collateral, it is unlikely that the Creditors will recover the money owed to them by 

the Debtor.  Creditor will be greatly prejudiced if the civil action cannot proceed to judgment. 

Therefore, if the stay is lifted, there would be no prejudice to either the bankruptcy estate or 

Debtor.  On the other hand, Creditor would be greatly prejudiced in the event this Court denied 

his motion to lift the automatic stay. 

CONCLUSION 

 Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. §362(d)(1) for 

cause. Neither the bankruptcy estate nor Debtor would be prejudiced if the stay is lifted.  On the 

other hand, Creditor would be greatly prejudiced if the automatic stay remains in place.  Creditor 

respectfully requests an Order of this Court modifying the automatic stay consistent with the 

attached proposed Order. 
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      QUINLIVAN & HUGHES, P.A. 
  
  
Dated:  October 19, 2004 By:   /s/ Robert P. Cunningham____ 
  Robert P. Cunningham #0283940 
  James S. McAlpine #322155 
  Krista L. Durrwachter #332367 
  Attorneys for Jeffrey and Patricia 

 Elfering 
  PO Box 1008 
  St. Cloud, MN  56302-1008 
  (320) 251-1414 
  (320) 251-1415 (Fax) 
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UNITED STATE BANKRUPTCY COURT 
FOR THE DISTRICT OF MINNESOTA 

 
 
AUSTIN, MICHAEL ROBERT AND CARRIE ANN         CASE NUMBER: 04-45325 
DEBTORS       

 
                                                                                        PROPOSED ORDER 

 

The above-entitled matter came on for hearing upon motion of Jeffrey and Patricia 

Elfering (hereinafter “Creditor”), pursuant to 11 U.S.C. §362 on November 5, 2004, at the U.S. 

Courthouse, 300 South Fourth Street, Minneapolis, Minnesota.  Appearances were noted in the 

record.   

Based upon the evidence adduced at said hearing, the arguments of counsel, and the 

Court being fully advised of the premises, 

IT IS HEREBY ORDERED that Creditor, its assignees and/or successors in interest, is 

granted relief from the stay of actions imposed by 11 U.S.C. §362 with regard to the Installment 

Promissory Note, set forth in the attached Exhibit “A” executed by Debtors Michael and Carrie 

Austin on August 20, 2000, and the Security Agreement securing the assests as defined by in the 

Security Agreement. The Creditors may pursue their remedies under state law in connection with 

the subject Installment Promissory Note and Security Agreement.  Notwithstanding Rule 

4001(a)(3) of the Federal Rules of Bankruptcy Procedure, this Order shall be effective 

immediately and forthwith. 

 

Dated:               
       

 The Honorable Robert G. Kressel
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UNSWORN CERTIFICATE OF SERVICE 
 
 
 I, Robert P. Cunningham, declare under penalty of perjury that on October 15, 2004, I 
mailed copies of the attached Memorandum of Law in Support of Motion for Relief from Stay 
and Proposed Order by first class mail postage prepaid to each entity named below at the address 
stated: 
 
Stephen L. Heller 
Heller Law Firm, P.L.C. 
Roosevelt Ofc. Park 
606 - 25th Ave. So., Ste. 110 
St. Cloud, MN 56301 
 
Michael & Carrie Austin 
PO Box 864 
St. Joseph, MN 56374 
 
U.S. Trustee 
U.S. Trustee’s Office 
300 S 4th ST RM 1015 
Minneapolis, MN 55415 
 
Trustee 
Terri A. Georgen-Running 
PO Box 16335 
St. Paul, MN 55116 
 
Executed on: __October 19, 2004__   Signed: /s/ Robert P. Cunningham 
         Quinlivan & Hughes, P.A. 
         Attorney for Creditors Jeffrey 
         and Patricia Elfering 
         P.O. Box 1008 
         St. Cloud, MN 56302 
          (320) 251-1414 
       
 
 
 
  
 


